Federal waters rule repeal: Much ado about
(almost) nothing
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This month, Environmental Protection Administration (EPA) head Andrew Wheeler rescinded
the infamous Waters of the United States (WOTUS) regulation. This rule, a case study in EPA
regulatory overreach, asserted federal government control under the Clean Water Act over
millions of acres of private property across the country, based on the absurd theory that these
vast swaths of dry land were really the federal government’s “navigable waters.”
When the Obama administration published the WOTUS Rule in 2015, it generated widespread
intense opposition and more than a dozen lawsuits challenging it. Five federal courts
unanimously agreed the WOTUS rule was illegal; no court in any of the lawsuits upheld the rule.
So, it’s no surprise that EPA complied with these court rulings and repealed it.
The repeal was met with great fanfare in many business quarters, and with great alarm by
environmentalists. You would think that something momentous had happened.
But in fact, the repeal actually was not that big a deal.
Here’s why: When it repealed the WOTUS rule, EPA just went back to the rules and regulations
that predated the rule. And the sad truth is that these older rules are just as unconstitutional and
illegal as the WOTUS rule, as the Supreme Court found in 2006.

The WOTUS rule worked a little differently than the pre-WOTUS rules, but both extend federal
authority far beyond the limits of the Clean Water Act, and far in excess of congressional
authority under the Constitution.
In fact, nobody was ever prosecuted under EPA’s 2015 WOTUS rule. All the outrageous
prosecutions and permitting cases that came to public attention over the past decade have been
under the pre-WOTUS rules that EPA just re-imposed. Consider these examples:


The Sacketts of Idaho have been fighting in federal court for more than 11 years to
challenge an EPA determination, under the pre-WOTUS rules, that their vacant lot in a
built out residential subdivision is a federally protected wetland.



Andy Johnson of Wyoming had to fend off a threatened multimillion-dollar lawsuit from
the EPA, based on the pre-WOTUS rules, for a small pond he built on his ranch.



John Duarte of California faced $40 million in penalties and had to pay $1.1 million to
settle U.S. Army Corps of Engineer claims, under the pre-WOTUS rules, that he broke
the law by plowing his farm to plant a wheat crop. Nearby farmer Jack LaPant is still
defending Army Corps claims, under the pre-WOTUS rules, that his wheat farming
violated the Clean Water Act.



Kevin Pierce of North Dakota had to litigate all the way to the Supreme Court to
overcome spurious federal claims, under the pre-WOTUS rules, that his peat harvesting
operation, more than 100 miles from any navigable rivers, required a permit from the
Army.



Joe Robertson of Montana spent 18 months in federal prison after the EPA charged him,
under the pre-WOTUS rules, for building firefighting ponds in the course of a foot-wide,
foot-deep trickle in the woods, 40 miles from the nearest navigable river.



The Smiths of New Mexico were threatened with administrative enforcement when the
Army Corps claimed, under the pre-WOTUS rules, that they violated the Clean Water Act
by cleaning up old refrigerators and other garbage dumped in a dry sand arroyo behind
their home in the hills above Santa Fe, 25 miles from the Rio Grande River.

So, while industry groups applaud and environmentalists cry foul over the WOTUS rule repeal,
the public should know that this action makes absolutely no difference to any of the people listed
above whose lives were turned upside down, under the pre-WOTUS rules that EPA just
reinstated.
These victims of the government agencies’ abuse are still waiting for justice — so the fight
against regulatory overreach continues.
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